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Recovery and ‘Stay of Demand’ under the Income Tax Act-18th April 2015.
1) An assessee is deemed to be in default only if he does not pay the tax within the time and in the manner specified in the notice of demand or as permitted u/s. 220(3). Recovery of tax commences with notice of demand u/s. 156. Service of notice is imperative and failure to serve such a notice will not render an assessee as an ‘assessee-in-default even though the assessee may have knowledge of the demand. {See: Satya Pal Verma V/s. ITO 106 ITR 540 (All.); Lakshmikutty Amma V/s. Agri ITO 163 ITR 336 (Ker.)} Also Where the notice does not mention the year to which the demand pertains, the recovery proceedings are invalid. {See: Duncan Stratton & Co. 183 ITR 204 (Bom.)}.
2) The First Authority empowered to stay the recovery proceedings is the ‘Assessing Officer’ who is empowered u/s. 220(6) of the Act.       

(6) Where an assessee has presented an appeal under section 246 or section 246A the Assessing Officer may, in his discretion and subject to such conditions as he may think fit to impose in the circumstances of the case, treat the assessee as not being in default in respect of the amount in dispute in the appeal, even though the time for payment has expired, as long as such appeal remain undisposed of.

   The powers of the A.O. to stay the demand are valid only upto the order of the First Appellate Authority Maruti Suzuki (I) Ltd. V/s. DCIT  347 ITR 43 (Del.).. Administrative Commissioner is also competent to grant stay- K.C. Roy 204 ITR 511 (Ker.).

CIT(Appeals) power to grant stay.
3) The Commissioner (Appeals) has powers to stay demand-  Mohd. Kunhi 71 ITR 815 (SC.). 

4)  Even without making an application u/s. 220(6), the assessee may move CIT(A) for stay- Kesav Cashew 210 ITR 1014 (Ker.) .  

5) The Tribunal has powers to grant the stay during the pendency of the appeal before the Tribunal, u/s. 254. The S.C. observed in Mohd. Kunhi (supra) as under: “the power of stay by the Tribunal is not likely to be exercised in a routine way or as a matter of course in view of the special nature of taxation and revenue laws. It will only be when a strong prima facie case is made out that the Tribunal will consider whether to stay the recovery proceedings and on what conditions, and the stay will be granted in most deserving and appropriate cases where the Tribunal is satisfied that the entire purpose of the appeal will be frustrated or rendered nugatory by allowing the recovery proceedings to continue during the pendency of the appeal.” Tribunal cannot refuse stay just because CIT has granted conditional stay- Ashok Kumar Agarwal 226 ITR 490 (Del.).
6) The TRO has powers to grant stay u/s. 225.
7)  There is a good case for stay of demand where heavy additions are made, subject to conditions to protect the Revenue.   Circular no. 530 dated 6th March 1989 {176 ITR (St.) 240}and 589 dated 16th January 1991 {187 ITR (St.) 79}. Instruction no. 96 of August 1969. Instruction no. 1914 holds the field at present. The relevant part of the said instruction is as follows:
B. Stay petitions
(i) Stay petitions filed with the Assessing Officers must be disposed of within two weeks of the filing of petition by the taxpayer. The assessee must be intimated of the decision without delay.
(ii) Where stay petitions are made to the authorities higher than the Assessing Officer (DC/CIT/CC), it is the responsibility of the higher authorities to dispose of the petitions without any delay, and in any event within two weeks of the receipt of the petition. Such a decision should be communicated to the assessee and the Assessing Officer immediately.
(iii) The decision in the matter of stay of demand should normally be taken by Assessing Officer/TRO and his immediate superior. A higher superior authority should interfere with the decision of the AO/TRO only in exceptional circumstances e.g. where the assessment order appears to be unreasonably high pitched or where genuine hardship is likely to be caused to the assessee. The higher authorities should discourage the assessee from filing review petitions before them as a matter of routine or in a frivolous manner to gain time for withholding payment of taxes.
C. Guidelines for Staying Demand
(i) A demand will be stayed only if there are valid reasons for doing so. Mere filing an appeal against the assessment order will not be sufficient reason to stay the recovery of demand. A few illustrative situations where stay could be granted are—
(a) if the demand in dispute relates to issues that have been decided in assessee’s favour by an appellate authority or Court earlier; or 
(b) if the demand in dispute has arisen because the Assessing Officer had adopted an interpretation of law in respect of which there exist conflicting decisions of one or more High Courts (not of the High Court under whose jurisdiction the Assessing Officer is working); or
(c) if the High Court having jurisdiction has adopted a contrary interpretation but the Department has not accepted that judgment.
It is clarified that in these situations also, stay may be granted only in respect of the amount attributable to such disputed points. Further, where it is subsequently found that the assessee has not co-operated in the early disposal of appeal or where a subsequent pronouncement by a higher appellate authority or Court alters the above situation, the stay order may be reviewed and modified. The above illustrations are, of course, not exhaustive.
(ii) In granting stay, the Assessing Officer may impose such conditions as he may think fit. Thus he may,—
(a) require the assessee to offer suitable security to safeguard the interest of Revenue;
(b) require the assessee to pay towards the disputed taxes a reasonable amount in lump sum or in instalments; 
(c) require an undertaking from the assessee that he will co-operate in the early disposal of appeal failing which the stay order will be cancelled;
(d) reserve the right to review the order passed after expiry of reasonable period, say upto 6 months, or if the assessee has not co-operated in the early disposal of appeal, or where a subsequent pronouncement by a higher appellate authority or Court alters the above situations;
(e) reserve a right to adjust refunds arising, if any, against the demand.
(iii) Payment by instalments may be liberally allowed so as to collect the entire demand within a reasonable period not exceeding 18 months.
(iv) Since the phrase ‘stay of demand’ does not occur in section 220(6) of the Income-tax Act, the Assessing Officer should always use in any order passed under section 220(6) [or under section 220(3) or section 220(7)], the expression that occurs in the section viz., that he agrees to treat the assessee as not being in default in respect of amount specified, subject to such conditions as he deems fit to impose.
(v) While considering an application under section 220(6), Assessing Officer should consider all relevant factors having a bearing on the demand raised and communicate his decision in the form of a speaking order…….
 What is discretion? When something is said to be done with discretion, it means something to be done by reason & justice & not according to  private opinion, according to law & not humour. It is not arbitrary or fanciful- Sudhangshu V/s. Niroda AIR 2004 SC 1781.
8) Full stay where issue is covered- ICICI Prudential Life Ins. Co. Ltd. 272 CTR(Bom.) 82.
9) Where assessee has moved an application for rectification and the same was pending, recovery proceedings cannot be taken. {Sultan Leather Finishers Pvt. Ltd. V/s. ACIT 191 ITR 179 (All.)} . Same view recently in Sudhir Gensets Ltd. WP(C)/3646/2013 dated 24th Sept’2013 (Delhi HC) since reported in 2013-TIOL-770-HC-DEL-IT.
10) Grant of instalments, is another mode of recovery- Gajanan Agencies 210 ITR 865 (Ker.).

11) Adjustment of refund is ‘recovery’-   Maruti Suzuki (I) Ltd. V/s. DCIT  347 ITR 43 (Del.)...

12) High Handed recovery is to be deprecated- DIT (Exemptions) V/s. ITAT 361 ITR 469 (Bom.).
13) Principles to be followed in case of deciding stay applications. The principle of purposive construction should be applied for the purpose of determining as to whether any hardship had been caused or not. A genuine hardship would, inter alia, mean a genuine difficulty. That per se would not lead to a conclusion that a person having large assets would never be in difficulty as he can sell those assets and pay the amount of interest levied.  Compulsion to pay any unjust dues per se would cause hardship. But a question, however, would further arise as to whether the default in payment of the amount was due to circumstances beyond the control of the assessee. {B.M. Malani 306 ITR 196 (SC)}. It is inconsistent with the principles of good conscience & fair play that the disputed amount of tax is sought to be recovered even though appeal is pending {Mani Goyal 217 ITR 641 (All.); Goutam Roy 238 ITR 1010 (Cal.); Farukhabad Gramin Bank 277 ITR 320 (All.)}.
14) The A.O’s responsibility is judicial in nature, it is not a naked arbitrary power but a power coupled with responsibility-  the A.O. should take into account the tenability of assessee’s appeal- Indu Nissan 221 ELT 7 (SC); KEC International 251 ITR 158 (Bom.). Principles laid down by Bom. H.C. in KEC Int’l- (a) While considering the stay application, the authority concerned will at least briefly set out the case of the assessee. 
(b) In cases where the assessed income under the impugned order far exceeds returned income, the authority will consider whether the assessee has made out a case for unconditional stay. If not, whether looking to the questions involved in appeal, a part of the amount should be ordered to be deposited for which purpose, some short prima facie reasons could be given by the authority in its order. 

(c) In cases where the assessee relies upon financial difficulties, the authority concerned can briefly indicate whether the assessee is financially sound and viable to deposit the amount if the authority wants the assessee to so deposit. 

(d) The authority concerned will also examine whether the time to prefer an appeal has expired. Generally, coercive measures may not be adopted during the period provided by the statute to go in appeal. However, if the authority concerned comes to the conclusion that the assessee is likely to defeat the demand, it may take recourse to coercive action for which brief reasons may be indicated in the order. 

(e) We clarify that if the authority concerned complies with the above parameters while passing orders on the stay application, then the authorities on the administrative side of the Department like respondent No. 2 herein need not once again give reasoned order. The above parameters are not exhaustive. They are only recommendatory in nature.  It has been held that where the case has been decided in the assessee’s favour in the earlier year’s by Court/Tribunal, then stay should be granted. Gujarat State fertilizers & Chemicals 226 ITR 270 (Guj.) r/w. circular no.530 .

Principles reiterated recently in BOMBAY GOWRAKSHAK MANDALI WP/2290/2013 dated 13th Sept’13 {Bom HC}.
                Where an assessee has presented an appeal under section 246 or Section 246A and subject to such conditions as he may think fit to impose in the circumstances of the case to treat the assessee as not being default in respect of the amount in dispute in the appeal. When the statute confers discretion on the assessing officer, which is a discretion which is wielded in the exercise of a quasi-judicial function. What is expected of an assessing officer is at least a brief statement in the order of the reasons on the basis of which he formed his decision under section 220(6). Otherwise recourse to Section 220(6) is a meaningless formality. Assessing Officers when they dispose of applications under Section 220(6) are required to act fairly. Fairness requires objectivity: Objectivity that is guided by the need to protect the revenue while at the same time being fair to the assessee whose case has to be tested in a statutory appeal.- Deloitte Consulting Ltd. V/s. ACIT 351 ITR 160 (Bom.).
  Applications for stay cannot be rejected without considering assessee’s submissions.- Balaji Universal Tradelinks P. Ltd. 25 Taxmann.com 256 (Bom.)
15) The Authority is expected to pass a speaking order. While deciding an application, the A.O. should take into account factors like whether the points in dispute relate to facts or whether they arise from different interpretation of law, whether the additions have been made as a result of detailed investigation, whether the additions have been made on materials gathered thru enquiry/survey or search & seizure operations, whether the disputed addition to income has been assessed elsewhere by way of protective assessment. Each disputed addition will need to be considered to arrive at the quantum of tax that may be stayed. – Dunlop (I) Ltd. 183 ITR 532 (Cal.); Mohd. Abdul Sattar Sait 120 ITR 653 (Ker.); Bharat Nidhi Ltd. 92 ITR 1 (Del.); RPG Enterp. 251 ITR (AT) 20 (Bom.) .  

16) Rejection should be by a speaking order- Teletube Electronics Ltd. 230 ITR 705 (Del.) Smt Dagny De Souza 198 Taxman 205 (Bom.). Applications for stay cannot be treated by the assessing officers or for that matter by appellate authorities as meaningless formalities. Quasi judicial authorities have to apply their mind in an objective and dispassionate manner to the merits of each application for stay. While the interest of the Revenue has to be protected, it is necessary for assessing officers to realize that fairness to the assessee is an intrinsic element of the quasi judicial function conferred upon them by law. Applications for stay must be disposed of at an early date. Such applications cannot be kept pending to obviate compliance with the need to evaluate the contentions of the assessee until after monies are recovered using the coercive arm of the law. Appellate authorities must set down time schedules for disposal of stay applications with reasonable expedition Without disposing off the stay applications, recovery should not be initiated..-Society of Franciscan (Hospitaller) Sisters vs. DY. Director (Exemptions) 351 ITR 302 (Bom.). Same view in  Tamil Nadu State Transport Corp 319 ITR 430 (Mad.); KLM Royal Dutch Airlines 332 ITR 224 (Del.)
17) The demand should be stayed during the gap i.e. period during which stay application is made & until it is disposed of.- Bongaigaon Refinery & Petro Chemicals Ltd. 256 ITR 698 (Gau.). Recovery proceedings without disposing of stay application, is bad- M.G.M Transport (Madras) 303 ITR 115(Mad.); Shanmugasundaram 303 ITR 387 (Mad.).No coercive action can be taken until the Stay Application is disposed off- Smita Agarwal HUF 2009-TIOL-228-HC-All-IT.
18) Recovery should be strictly as per the procedure- Mohan Wahi 248 ITR 799 (SC).
19) Section 179.  The provision provides for a vicarious liability of the director of a public company for payment of tax dues which cannot be recovered from the company. However, such liability could be avoided if the director proves that the non-recovery cannot be attributed to any gross negligence, misfeasance or breach of duty on his part in relation to the affairs of the company. The responsibility of establishing such facts is cast upon the director. Therefore, once it is shown that there is a private company whose tax dues have remained outstanding and same cannot be recovered, any person who was a director of such a company at the relevant time would be liable to pay such dues.  Once the director places before the authority his reasons why it should be held that non recovery cannot be attributed to any of the  three factors, the authority would have to examine such grounds and come to a conclusion in this respect. The question of lack of gross negligence, misfeasance or breach of duty on part of the director is to be viewed in the context of non recovery of the tax dues of the company. In other words, as long as the director establishes that the non recovery of the tax cannot be attributed to his gross neglect, etc., his liability under s. 179(1) would not arise. Here again the legislature advisedly used the word gross neglect and not a mere neglect on his part.  - Maganbhai Patel 353 ITR 567 (Guj.)
