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Prosecution

All legislatures provide Income Tax Act also
certain consequences provides for prosecution,
(sanctions) for non- for tax evasion and non-
compliances compliances to the tax laws

Prosecution

Typically, the term of
prosecution ranges from 3
months to 7 years
(depends upon the severity
of the offence)

Prosecution iIs in addition to
tax, interest and penalty
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Prosecution - Key Sections

Section 276B Section 276C(1)

Failure to deposit TDS or DDT with Willful attempt to evade Tax,

the Government Interest, Penalty, etc.
Section 276CC Section 276C(2)

=R enFTdasan deribigaenmiaiololngl=i Willful attempt to evade the

(olcifereniplereple Mol AR sl payment of Taxes, Interest, Penalty
year)
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Instances of iIssue of prosecution notices

Failure to pay
TDS to the credit
of the Central
Government
(irrespective of
amount or
period of delay)

Non-filing of
ROI or delayed
filing of ROI

Claims paid in
the ROI not
sustainable
before the ITA
or disallowance
accepted by
the tax payer

Return of
income filed,
but self-
assessment tax
not paid
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Sample notices

he company; itis noticed that TDS u/s 195

which was deducted on two occasions on

30/03/2015 was paid into the credit of government on 29/1 0/2015, i.€ after a

nths. It is also noted that a sum of Rs. 24,1 4,884/- has been
te payment interest chargeable u/s

you are re

» From the form 27Q filed by t
totalling to RS- 2,29,99,005/—

quired to explain as

cts and circumstances;
gs there is @ prima facie
B against the company

f the aboveé fa

» Inviewo
ution u/s 276B may not b

to why prosec

and its
the offenceé i
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Sample notices

rse of assessment proceedings, the AO
king charges and the same were

incurred on fran
nalty u/s 271(1)(c) of

urther, the AO levied pé
ve disallowance. he Id. CIT(A), confirmed

during the cou
22.50,000/-

he CIT(A). =
the basis of abo

d by the AO

» In this case;
disallowed Rs.
confirmed by t
Rs.7,64,775/—on

t js clear that, you have committed an offence; which is

n 276C(1) and 277 of the [ncome-tax

ning of sectio
uired to show cause as to why the sanction
ein

ted to the Assessing O

the penalty levie

f the above, i
n the mea
re, therefore, req

hould not be gran
pove offences.

» [Inview O
punishable withi
Act 1961. You @

prosecution S

fficer in your cas
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Sample notices

rthe A.Y. 2017-18, total

e Tax Actis Rs.

tis RsS.
57,28,70, 730/-

on 30/11/2017 fo

ovisions of the Incom
[ncome Tax Ac

puted at Rs.

at tax liability is com
ction

275,95.44,083/—.

was not paid within the dué date specified under Sé
Tax act but same was paid on 16/03/2018.
Thus, the asseseee has willfully made an attem
legitimate tax within the prescribed time frame.

the ambit of provision of section 276C(2) of the
o show cause as to why prosecution proceedings uls 276C

Therefore this ist
e initiated against the assess€e company and its directors

of the IT Act not b
when offence was committed were in-charge of and
duct of business of company.

he company for the con

140A of the Incomeé

the payment of
Therefore this case falls within
Income Tax Act 1961.

pt to evade

who at the time
responsible tot
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Sample notices

has filed his Return
‘hed time limit u/s 139(1) of

/s 279(1) of the
office requiring the

be instituted
nce under Section

e on record in
3.2016 which

» The facts qvailabl

on Income on
the I.T.Act, 1961. Accordingly,
Act 1961 dated 06. 2 '
' hould not

Income-tax AC
assessee to sho
aqainst the assessee in his p
-tax Act 1961
nor application for
umed that the

g

276CC of the Income
' date, neither the

therefore LGS assesse

ncome-tax Act, 1961
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Approach of the Government

» Increasing direct tax collection by greater focus on TDS / TCS compliance is of high priority on the
Government’s agenda

»  Government’s shift to digitization — in filing of TDS returns, processing of data through data analytics
has resulted in identifying the non-compliances made by taxpayers

»  Serious non-compliance of TDS provisions by well-known corporate houses in the recent past led to a
paradigm shift in the approach of the Government in dealing with the defaulters

»  Grave consequences have been carved out for taxpayers committing default / non compliance of TDS
provisions

»  Clear directions by CBDT to its officers to take coercive action and enforce catastrophic consequences
(viz. recovery of tax, interest, penalty and launch the prosecution proceedings) on defaulters

> Issuance of prosecution notices led to many defaulters coming forward for settlement of tax disputes
through the compounding process - In the past three years, the cases of compounding of offences
have increased multifold

> In cases of serious defaults, however, as per clear directions of the Government, prosecution has been
launched on defaulters — cases of launch of prosecution have multiplied significantly in the past few
years
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Internal directions to the tax officers

>

Extracts of a few internal departmental correspondence between CBDT and the field
officers

Letter by CBDT Chairman dated
6 December 2017

“You are, therefore, requested to
take all measures to step up
collections from arrear and current
demand. Recovery surveys should
be carried out in a large number of
suitable cases after due diligence.
The powers of attachment and sale
of moveable property should be
invoked to effect recoveries where
regular measures to recover the
demand have not been successful.
Even prosecuting u/s 276C ( 2)
should be invoked where demand
is not being paid without any
justifiable reason. Revenue
yielding non-time barring scrutiny
cases should also be completed
now so that the demand so raised
is partly collected in the current
financial year itself.”

Letter by CBDT Chairman Letter by CBDT Chairman
dated 14 September 2017 dated 7 March 2017

“Thereis an urgent need
to step up efforts for
augmenting TDS
collections. A few
indicative steps in this
regard are conducting
more TDS surveys to
check large scale non-
deduction or under
deduction of taxes
deducted at source as
well as non-deposit of
taxes already deducted”

“Prosecution and
compounding are important
areas against tax evaders
and non-compliant
assessees and cannot be
allowed to be ignored. As
we are in the last month of
the current FY, | would
appreciate if you could put
in your best and expedite
filing of prosecution
complaints and disposal of
compounding applications”
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Newspaper articles

Taxman issues prosecution notices to MNCs
to meet steep revenue targets

By Sachin Dave, ET Bureau | Updated: Jan 16, 2019, 08.36 AM IST m

Cos that filed

delayed tax returns -
Those that didn’t
contest tax dept’'s demand
but didn’t pay the amount
Cos that challenged the
penalty levied by the tax dept

Cos that failed to pay

NOTICES SENT TO: ‘ EZz=3

self-assessment tax E
Those that haven’t
handed over TDS b

Cos will have to either
approach a magistrate’s court
or pay tax demanded on a
compounding basis

Taxman Chasing 80,000 Cases Where
Returns Not Filed Post DeMo: CBDT

Chairman
[ 1o Like |

1 /“ November, 2018

e —
Newspaper articles

+ Experts say it gives tax

- - - officers powers akin to those
Arecent CBDT circular gives of the police

additional powers to taxman + In such cases, taxpayers

+ Tax officials can now can seek relief only from a
initiate prosecution against - magistrate’s court

evaders
+ Prosecution notices make Any expat whose TDS has
such cases equivalent to not been paid by the co,

criminal offences would face prosecution
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N
ewspaper articles

\ncome tax prosecut‘\ons
fold to 4,527 1n FY18: NCRB

» Total ass

21 ,469.4 crore
re being
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Newspaper articles

T dept launches prosecution Taxman pressing ahead with prosecution
against 570 tax offenders "™

Newspaper articles

TDS default: Income Tax departmentissues - = Govt |ooks at higher directtax collection t
over 830 prosecution notices tackle revenue collection crisis
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Central Action Plan 2019-20

The CBDT has released the Central Action
Plan for FY 2019-20 capturing the following
action points:

» ldentification of potential cases for
prosecution disseminating the list to CIT
(TDS) within one month after due date for
filing return of income by deductor

» Disposal of prosecution proposals (Filing/
compounding) by CIT(TDS) within 6
months and disposal of atleast 100 cases
in a year

» Finalization of other compounding proposals
by CCIT/ CIT(TDS) within 90 days of
application
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Prosecution launched — Increasing trend
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Prosecution proceedings - Procedure

AO to issues show cause notice

Response by tax payer

CIT/CIT (TDS) to authorize AO to proceed with
prosecution after hearing taxpayer

Response not satisfactory,

Response satisfactory, . : .
P y continue the prosecution proceedings

Prosecution dropped

AO files complaint with
A

File compounding application

Pay compounding fees
Prosecution dropped, no
further action

Compounding of the offence is not a matter of right available
to tax payer

Rejected
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Old guidelines [23 December 2014]

» Valid for the compounding applications filed w.e.f 1 Jan 2015 till 14 June 2019 (post which new
guidelines would be applicable)
» The offences are classified into two parts as under:

> Inter-alia includes offences under Section Inter-alia includes offences under
276B, 276BB, 276DD, etc of the Act Section 276(A), 276C(1), 276C(2), 276CC
of the Act

Can be compounded only once

>  Can be compounded only on 3 occasions

>  Can be compounded by CCIT
Can be compounded by a Committee
involving 3 members (where
compounding charges exceed Rs.10
lakhs)

I Fees for comeounding '

276C(1) 276C(2)

First occasion = 3%
per month

100% of amount 3% per month of 2% per month from

sought to be evaded amount of tax, the due date of filing ROI
payment sought to
be evaded

Subsequent occasion
- 5% per month
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Old guidelines [23 December 2014]

» Various shortcomings were faced by the taxpayers in the old guidelines, such as

> Several representations were made to the CBDT with respect to the above
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New guidelines [14 June 2019]

>  The new guidelines will supersede the old guidelines and applicable to all applications filed on or
after 14 June 2019

> As per the Guidelines the offences committed by taxpayers are bifurcated in two categories:

Category A Category B

« inter-alia includes offences punishable « inter-alia includes offences punishable
under Section 276B, under Section 276C(1),

 Section 276CC » Section 276C(2)

» Can be compounded only on 3 » Can be compounded only once in the
occasions in the life time of the taxpayer lifetime of the taxpayer

Welcome changes

> Under Category A - Clarification on multiple years could be included under single application.

> Under category B — If the application is made suo-moto, multiple years can be included in first
application

» Offences covered u/s 276CC moved from Category B = A [can be compounded on 3 occasions]

> Lesser compounding charges at 2% per month for filing suo-moto application for Section 276B
cases
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New guidelines - features

The format of application, report to
be prepared by the tax officer and

compounding odder is provided at
Annexures of the guidelines

Application is to be
filed in form of a
affidavit on a stamp

paper of Rs. 100

Separate compounding

application required for co-
Salient accused

features

Administrative and
indicative timelines
are provided for tax
authorities to process
the application and
pass the
compounding order

Compounding charges is
1.25 times of normal
charges where
compounding application
filed beyond 12 months but
before 24 months (from end
of the month in which
prosecution is launched)
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Offences not to be compounded

= B p P

Category ‘A Category ‘B’ Applicant Result of
offence on more offence other convicted by investigation
than 3 occasions than the first court of law

offence
Have a bearing on Relating to Offence under Not fit case for

a case under undisclosed Black Money Act, compounding

investigation foreign bank benami Gera h(;zgi‘;’:)fe“m L

account / assets transactions
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Compounding charges — How to calculate?

Particulars Amount (Rs

Compounding fees

Add: Prosecution & establishment expenses (10% of compounding fees) 10
Add: Litigation expense (as per actuals spent by the department) 5
Add: Co-accused (as per section 278B) charges (10% of compounding fees per co- 10
accused)

Total compounding charges 125

Compounding fees
276B 276C(1) 276C(2) 276CC

Suo-moto = 2% per Tax sought to be 3% per month of tax, Tax on income (after
month evaded interest and penalty TDS and advance tax)

First occasion = 3% > Exceeds 25 lakhs \évglg\r/\algesgught 0 > More than 25 lakhs

per month - 150% - Rs 4000 / day
from due date of
filing return

Subsequent » Other case -
occasion (ie. 2" and 125%

3 occasion) = 5% > Less than 25 lakhs
per month Penalty evaded Rs 2000 / day

» 100%
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Compounding proceedings procedure
(for instance Section 276B)

New guidelines, provides detailed procedure for compounding of offence

Payment of
outstanding tax, Filing of application Undertaking to pay
interest, penalty by taxpayer and co- compounding
prior to filing of accused separately charges
application

CCIT(TDS) will : _

provide CIT(TDS) to provide > AO will prepare
opportunity of approval and irtesp:)er; (?m;mward
being heard to forward report to CIT(TDS) [through
taxpayer and all co- CCIT(TDS) ICIT]

accused

Typically, time period of 3-6 months goes in reaching the application before the CCIT(TDS)
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Compounding proceedings procedure
(for instance Section 276B)

Pursuant to the hearing, the CCIT(TDS) at his discretion

Accept the compounding Reject the compounding
application application

Launch prosecution proceedings

Direct the taxpayer to pay the
compounding charges against the taxpayer and the
l co-accused
Pass the compounding order
and drop the prosecution

Where compounding charges exceed Rs. 10 lakhs, offences can be compounded
only by a Committee involving 3 members [Pr CCIT, DGIT (Inv) and CCIT / DGIT]
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Recent CBDT circulars

If default committed is less than INR 25 lakhs, such shall not be selected for
Circular No prosecution unless the tax payer is a habitual defaulter and tax authorities obtained
24/2019 approval of 2 prescribed officers

Circular No Relaxation of time-limit for filing the compounding application where it has been filed
before 31.12.2019 (the conditions of filing compounding application within 12 months
25/2019 : . ; : :
of launching prosecution is done away with) — One time benefit only

Recently, the time limit for filing the compounding application has been extended to

Circular No 31.01.2020

1/2020

The new compounding guidelines are indicative of the

revenue generating mindset of the Government and to
avoid undue harassment to small taxpayers
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Controversies - Representations made to
CBDT

Can 1 application be filed for multiple
years for Category B offences (other
than suo-moto)?

Controversies

Status of pending cases (where default is
less than INR 25 lakhs) where prosecution
has been launched.

U Representations ]

Various professional bodies have made representations to CBDT on the

above controversies seeking clarifications
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Karan Luthra - Offence u/s 276CC

> Individual taxpayer failed to submit his ROI for 3 years

> There was a tax refund arising in all 3 years (no tax was payable by the taxpayer)

> No ROl filed in response to Notices issued under Section 142(1) and 148 of the Act.

» Prosecution proceedings initiated under Section 276CC of the Act for non-filing of ROI
» Orders framing charge were challenged by the taxpayer in the lower Court

> The lower Court rejected the request to drop the prosecution proceedings as the
taxpayer failed to furnish the required information despite issue of notices

The Hon’ble Delhi HC upheld the order of the lower Court:

» The taxpayer had violated the provisions of Section 139(1)
by non-filing of the ROI before the due date

» The notice served under Section 142(1) was not complied
with and such inaction added to the gravity of the reasons
for launching criminal prosecution
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Jefferris India Pvt Ltd - Offence u/s 276C(1)

>  The taxpayer filed its return of income reflecting total income of Rs. 9.58 crores after taking a deduction for
franking charges (which were capital in nature) amounting to Rs 22.50 lakhs

>  During assessment, the taxpayer realised its mistake and suo moto offered the franking charges to tax (and
did not litigate). However, the learned AO, initiated and levied penalty under section 271(1)(c) of the Act at
100% of the tax amount (i.e. Rs. 7.64 lakhs) which was confirmed by the CIT(A)

>  The taxpayer being an MNC did not want to litigate the penalty levied owing to the smallness of the
amount involved. The taxpayer accepted the penalty under contest and filed a letter indicating to the AO

>  The Department initiated prosecution proceedings on the Company and the director by issuing a notice
under Section 276C(1) of Act

>  The taxpayer decided to contest the matter before the Hon’ble Tribunal and filed a belated appeal along with
an application for condonation of delay and a request for early hearing both on merits

> Regarding condonation of delay - it was submitted that the taxpayer had decided to contest the matter
only when the show cause notice for prosecution was received. This was a bonafide reason and no malafide
benefit is sought by delay in filing of the appeal

> On merits of the case - The error by the taxpayer was bonafide and the franking charges were voluntarily
offered to tax during assessment. If the department pursues such bonafide cases and launches prosecution
proceedings, it would discourage international investors from investing in India

The Tribunal accepted the bonafide contention and to protect the image of
the country and to safeguard MNCs & international investors from undue

harassment, not only condoned the delay but at the admission stage itself
deleted the entire penalty on merits
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Firoz Abdul Gaffar Nadiadwala - Offence u/s
276B

>  The Assessee delayed in depositing the TDS for FY 2009-10 of Rs 8,56,102 by a period exceeding 12
months as the economic condition of the accused Assessee was not well and the business was not in a
good condition.

>  Prosecution under Section 276B of the Act was launched against the Assessee despite the TDS and
interest being paid suo moto by the Assessee before the launch of such prosecution.

> Init's defence the Assessee submitted before the court a reasonable cause of financial difficulty along with
the fact that it was a first time default of statutory payment by the Assessee. Other arguments included that
the accountant was unaware of such tax deduction and as such there was no intentional default (no mens-
rea).

>  The Assessee further relied on the instruction of the CBDT dated 28 May 1980, which contended that
prosecution under Section 276B of the Act is not expected to be proposed when the amount involved and
the period of default is not substantial and in the meantime, the TDS has also been deposited to the credit
of the Government.

>  The Court rejected / negated all the arguments posed by the Assessee on the ground that the Assessee
had not furnished any material / evidence on record to substantiate its claim. Further the court remarked
that, even if the Assessee had paid the due TDS along with interest, it had not availed the option of
compounding the offence.

It was held that since the payment of TDS was made at a belated stage and
the delay exceeded a period of 12 months, the accused Assessee was

found to be guilty of the offence under Section 276B of the Act and was
punished with a sentence of rigorous imprisonment of 3 months and a fine
of Rs. 5,000.
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