
Undoubtedly, as held by the Supreme Court in LG Electronics (India) Pvt. Ltd., it is open to the statutory authorities to grant relief to
deposit an amount lesser than twenty per cent if the facts of the case so warrant. However, on the facts of the present case, as
determined by the Assessing Officer, a prima facie case is not made out and such a relief is not warranted.

ACIT Vs Alfran Construction Pvt. Ltd. (Bombay at Goa High Court)

There can not be any disallowance U/s 40(a)(ia) where there is no applicability of TDS provisions:

[Appeal No.Tax Appeal No.13 of 2012, Date of Judgement/Order : 02/12/2019]

The Assessee, vide two separate agreements, had agreed with the owners, to undertake the projects of construction of Mount Mary’s
Complex and M/s Alfran Plaza. The terms of these agreements do not indicate that the Assessee was appointed as merely a contractor
to construct these projects. Rather, the Assessee was to be allotted premises/area in the said project. The Assessee was given the full
liberty to thereafter sell, transfer and convey these areas in favour of third party. Accordingly, it is not correct to say that the original
status of the Assessee was that of a contractor and, consequently, the Assessee was incapable of assigning any rights better than that of
a contractor of M/s Prabhu Construction.

The provisions of Section 194C of the IT Act can not be said to be attracted. Section 194 C of the IT Act deals with deduction of tax at
source when it comes to payment to contractors. In the present case, since neither the Assessee nor M/s Prabhu Construction can be
styled as contractors, it is obvious that the provisions of Section 194C of the IT Act were not attracted and consequently provisions of
section 40(a)(ia) would also not applicable. Accordingly, both the substantial questions of law are liable to be answered against the
Revenue and in favour of the Assessee.

INTERNATIONAL TAXATION
CA. Hinesh Doshi, CA. Ronak Soni

JCDecaux S.A. vs. ACIT, International Taxation [TS-183-ITAT-2020(DEL)] dtd. 20th March, 2020

Facts:

• The assessee, a company incorporated in France, is engaged in the field of outdoor advertising.

• The assessee is owner of all intellectual property rights including copyrights in ‘drawings and models’, ‘trademarks’, ‘patents’,
‘domain names’ and ‘know-how’ developed and used by the JCDecaux group across the globe.

• AO treated the corporate guarantee fee received by the assessee from its Indian AE as Fees for Technical Services which was held
as actually received in lieu of services rendered in the guise of corporate guarantee fee.

• Aggrieved, the assessee filed an appeal before Delhi ITAT

Issue:

• Whether the corporate guarantee fee can be taxed as FTS either under Sec. 9(1)(vii) or under India-France DTAA?

Held:

• ITAT noted that the assessee charged a corporate guarantee fee for provision of corporate guarantee to foreign banks for money
borrowed by its Indian AE.

• ITAT rejected AO’s stand on account of lack of evidence.

• ITAT opined that services provided for corporate guarantee were not in the nature of managerial, technical or consultancy services.

• ITAT held that corporate guarantee fees received cannot be termed as Fee for Technical Service either under Sec. 9(1)(vii) or under
India-France DTAA.

• Accordingly, ITAT ruled in favour of the assessee.

Triton Communications Pvt Ltd vs. ACIT [TS-122-ITAT-2020(Mum)] dated 28th February, 2020.

Facts:



• The assessee made payments in the nature of subscription fees to a US based entity the services of integrated communication
resources received by it.

• AO observed that the assessee had not withheld tax while making payment for the services rendered.

• AO held that the services availed by the assessee are technical in nature and accordingly stated that these payments were liable to
be taxed in India as per section 9(1)(vii) of the Income Tax Act.

• Aggrieved, the assessee filed an appeal before ITAT.

Issue:

• Whether the subscription fees paid to US entity for services availed were FTS as per Sec. 9 (1) (vii) of the Income Tax Act?

Held:

• ITAT stated that the overseas entity offered services only to its members and these services were subject to only those members.

• ITAT held that the availing of net based services was outside the ambit of FTS provisions.

• ITAT further stated that the assessee had utilized these information outside India.

• Relying on Bombay HC ruling of Indusind Bank, ITAT concluded that the subscription payments will not fall under FTS
provisions and will not attract TDS.

• Accordingly, ITAT ruled in favour of the assessee.

Sofina S.A. vs. Asst. CIT (International Taxation) [TS-129-ITAT 2020(Mum)] dtd. 5th March, 2020

Facts:

• The assessee, resident of Belgium, undertook transfer of shares to a Singapore company which in turn held 99.99% stake in an
Indian company.

• AO and DRP invoked the Article 13(5) of Ind0-Belgium DTAA and explanation to Sec. 9 (1)(i) of the Income Tax Act and brought
to tax the short-term capital gains on account of such indirect transfer.

• Aggrieved with the order, the assessee appealed to Mumbai ITAT.

Issue:

• Whether the assessee would be liable for capital gains as per Explanation 5 to Section 9(1)(i) of the Income Tax Act, 1961?

• Whether a unilateral amendment in the domestic law can be allowed to override the provisions of a tax treaty?

Held:

• ITAT held that Article 13(5) of India-Belgium Tax treaty is applicable only if assessee is resident in either of the contracting states
and as “resident” and “contracting state” have been defined in the treaty, reference to domestic law under Article 3(1) of tax treaty
did not arise.

• The term “Participation” is in context of participation in profits and not in context of participation of shareholding of a company as
interpreted by the A.O and DRP.

• ITAT relied on the HC ruling in the case of Sanofi and concluded that the transfer of shares was eligible to tax in Belgium under
Article 13(6) of Indo-Belgium DTAA.

• ITAT also held that a unilateral amendment in the domestic law cannot be allowed to override the provisions of a tax treaty.

• ITAT thus ruled to tax the capital gains in Belgium and ruled in favour of the assessee.

D&H Secheron Electrodes Pvt Ltd vs. ITO (IT & TP) [TS-141-ITAT-2020(Ind)]dtd. 6th March, 2020

Facts:

• The assessee company, engaged in the business of welding electrodes, made payments to a South Korean company for providing
engineers as per requisite description.

• AO treated these payments as fee for technical services and considered these payments liable for TDS u/s. 195 of the Income Tax
Act.



• Aggrieved by the order of AO and CIT(A), the assessee preferred an appeal before Indore ITAT.

Issue:

• Whether payment made by the assessee to non-resident for placement services are Fee for Technical services?

• Whether these payments are liable for TDS u/s. 195 of the Income Tax Act?

Held:

• ITAT ruled that the payments made by the assessee was merely paid for placement services which did not require any technical
expertise.

• ITAT perused the terms of the agreement such as client’s responsibility, guarantee, terms of payment and placement fee for
contingency base searches.

• ITAT outlined that the non-resident company had no PE in India and was working only as a placement service.

• ITAT observed that the referred candidate is technical expert or not in the particular field is on the sole discretion of the assessee
company.

• ITAT noted that there is no specific technical expertise involved from the non-resident company and thus does not constitute as
FTS as per Sec. 9(1)(vii) and TDS u/s. 195 will not be applicable.

• Accordingly, ITAT ruled in favour of the assessee.
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Relaxation in realization and repatriation of Exports proceeds

A.P. (DIR Series) Circular No. 27 dated April 01, 2020

In view of the outbreak of COVID – 19 pandemic RBI has, in consultation with GOI, decided to extend the period of realization and
repatriation to India of the amount representing the full value of exports of goods or software or services from 9 months to 15 months
from the date of export, for the exports made up to or on July 31, 2020.

The provisions in regard to period of realization and repatriation to India of the full export value of goods exported to warehouses
established outside India remain unchanged.

Rupee Drawing Arrangement: Remittance to PM CARES Fund

A.P. (DIR Series) Circular No. 28 dated April 03, 2020

In wake of the outbreak of COVID – 19 pandemic RBI has, in consultation with GOI, decided to permit receipt of foreign inward
remittances from non-residents through non-resident exchange houses in favour of ‘Prime Minister’s Citizen Assistance and Relief in
Emergency Situations (PM-CARES)’ subject to condition that AD Category-I Banks shall directly credit the remittances to the fund and
maintain full details of the remitters.

Review of Foreign Direct Investment (FDI) Policy for curbing opportunistic takeovers/acquisitions of Indian Companies due to
COVID 19 pandemic

Press Note No. 3 (2020 Series) dated April 17, 2020 issued by Department for Promotion of Industry and Internal Trade (DPIIT) and
Notification No. 1278(E) dated April 22, 2020 issued by the Ministry of Finance, Government of India

In order to curb opportunistic takeovers and acquisitions of Indian companies due to COVID 19 pandemic, GOI has reviewed FDI
Policy and amended para 3.1.1 of extant FDI Policy as contained in Consolidated FDI Policy, 2017.

It has now been decided that an entity of a country, which shares land border with India or where beneficial owner of an investment
into India is situated in or is a citizen of any such country, can invest only under Government Approval Route. Further in the event of
transfer of ownership of any existing or future FDI in an entity in India, directly or indirectly, resulting in the beneficial ownership




