
The Cost Inflation Index for the financial year 2020-21 has been notified as “301”

DIRECT TAX – RECENT JUDGMENT
CA. Paras K. Savla, CA. Hemant R. Shah

TRIBUNAL DECISIONS

Allotment of share at high premium for Cash/Gift/lifting of corporate veil section 56(2)(viia)

Vaani Estates Pvt. Ltd. Vs The ITO (ITAT Chennai)

[Appeal No.I.T.A. No.1352/Chny/2018, Date of Order: 27/08/2018, Assessment Year 2014-15]

Provisions of Section 56(2)(viib) of the Act, cannot be invoked in the case of the assessee company because by virtue of cash being
brought into the assessee company by Mrs. Sasikala Raghupathy for allotment of equity shares with unrealistic premium the benefit
has only passed on to her daughter Mrs. Vani Raghupathy and there is no scope in the Act to tax when cash or asset is transferred by a
mother to her daughter. Hence we hereby direct the Ld.AO to delete the addition made by invoking the provisions of Section 56(2)(viib)
of the Act in the case of the assessee company.

Addition U/s 68 of the Income Tax Act, 1961 is unsustainable, merely for deposit of business receipts of spouse in the joint bank
account:

Shri Rajesh Jain Vs ITO (ITAT Indore)

[Appeal Number : ITA No. 602/Ind/2019, Date of Order : 03/06/2020, Assessment Year:2013-14]

The issue under consideration is whether the addition made by the A.O. U/s 68 in respect of the deposit of business of wife in their joint
bank account is justified in law?

In the present case, the assessee maintains a joint bank account with his wife to deposit the rental income of the assessee and his wife.
During the year, he deposited business income of wife in that account. The AO treated the deposit of cash in Vijaya Bank Account, as
undisclosed income under section 68 of the Income Tax Act, 1961.

ITAT states that, the assessee submitted copy of service tax registration relating to Coaching Institute. The assessee also submitted that
his wife is a taxpayer having source of income from Coaching Institute, rental income and bank interest and regularly files Income Tax
Return. Copy of ITR, Balance sheet and profit and loss account was also filed. The assessee also explained that rental income of the
assessee and his wife is deposited in this saving account and his wife is at liberty to withdraw or deposit from her bank as per her
requirement. On consideration of these facts and circumstances, ITAT states that it is wrong to assume that the assessee is sole owner of
funds in the said bank account. Therefore, ITAT directed the AO to delete the addition made U/s 68. Hence, appeal filed by the assessee
is allowed.

Other important amendments/developments

Goods Purchased & Sold outside India are liable for GST: [Authority for Advance Ruling (AAR)]

Sterlite Technologies Ltd. (GST AAR Gujarat)

[Appeal Number: Advance Ruling No. GUJ/GAAR/R/04/2020, Date of Order : 17/03/2020]

The Gujarat Bench of Authority for Advance Ruling recently passed a Ruling in case of M/s Sterlite Technologies Ltd. (the Applicant)
which brought a sense of ambiguity in the minds of taxpayers. The Applicant sought Advance Ruling on two transactions which it
propose to undertake. However, only one has been discussed here as the relevant question on GST laws. The applicant sought advance
ruling on applicability of GST on supply of goods which were purchased outside India and then sold outside India without being
brought into India.

INTERNATIONAL TAXATION
CA. Hinesh Doshi, CA. Ronak Soni



OT Africa Line Limited vs. Deputy Director of Income Tax- International Taxation Circle 4(2), Mumbai [TS-275-ITAT-2020(Mum)]
dated 27th May, 2020

Facts:

The assessee, a company incorporated in United Kingdom, was engaged in the business of shipping.

During the course of assessment proceedings, the Assessing officer (AO) noticed that the assessee had earned certain freight income
which was claimed to be exempt as per article 9 of the Indo-UK DTAA.

AO was not in agreement with this claim by the assessee as he observed that the assessee has a Dependent Agency Permanent
Establishment (DAPE) in India and accordingly AO attributed 10% of the freight income as attributable to DAPE.

Aggrieved, the assessee filed an appeal before ITAT.

Issue:

Whether the freight income attributed to DAPE is liable to be taxed in India under India-UK DTAA?

Held:

Relying on the HC ruling of Set Satellite (Singapore) Pte Ltd, ITAT stated that the income as attributable to DAPE cannot be taxed in
India if the agent is paid at arm’s length price and accordingly the said income is taxable in India.

ITAT rejected AO’s view and stated that the existence of DAPE was immaterial as its legal position is wholly tax neutral once the agent
is paid remuneration at arm’s length price.

ITAT observed that the assessee paid remuneration to the agent at arm’s length price and the same was offered to be taxed in India.

Accordingly, ITAT ruled in favour of the assessee.

Air France Vs. Addl. DIT [TS-246-ITAT-2020 (DEL)] dated 22nd May, 2020

Facts:

The assessee, a foreign company, being a tax resident of France was engaged in the operation of aircraft in international traffic.

The assessee earned income from providing ‘technical handling’ services to other International Airlines Technical Pool (IATP) Pool
Members.

AO treated such income as fee for technical services liable to tax @20% u/s 115A r.w. section 44D.

Aggrieved, the assessee filed an appeal with Mumbai ITAT.

Issues:

Whether the branch office of the assessee in India can be considered as its Permanent Establishment (‘PE’) in India?

Whether the income from technical handling services provided to non-IATP members would be exempt as per Article 8 of India-France
DTAA?

Held:

ITAT observed that the assessee is merely a branch office of the foreign company.

The entire receipts collected by the branch office were remitted to the Head office after meeting the local expenditure. The said receipts
were collected from the public at large and not from provision of any services to Head office.

ITAT rejected AO’s stand that the income was taxable in India and the assessee had a PE in India.

Relying on the HC ruling of Lufthansa German Airlines, ITAT ruled that the assessee would be exempt to pay tax in India under
Article 8(2) of India-France DTAA as it provided services which were derived from pool participation.

Accordingly, ITAT ruled in favour of the assessee.

DCIT Vs. Narmil Infosolutions Pvt Ltd [TS-261-ITAT-2020(DEL)] dated 29th May, 2020

Facts:



Vectex Limited, a Cyprus based company, which held 95% shares of Unitech Info Park Ltd (UIPL), an Indian company, sold shares to
an assessee, Indian company.

AO observed that the shares held by Cyprus company in UIPL derived its value solely based on the value of the land which was an
asset owned by the UIPL.

Therefore, transfer of shares of UIPL from Cyprus company to the Indian company resulted into an effective transfer of the rights over
the land.

Hence, the capital gain derived by Cyprus company was from alienation of immovable property - land situated in India was chargeable
to tax in India as per article 14(1) of Indo-Cyprus DTAA.

AO held the assessee in default u/s. 201(1) of the Income Tax Act on account on non-deduction of tax and as an agent u/s 163(1) of the
Act.

The assessee filed an appeal before CIT(A). CIT(A) ordered in the favour of assessee.

Aggrieved, AO preferred an appeal with ITAT.

Issues:

Whether income derived by the non-resident directly from the land located in India was

taxable in India as per Article 14 of India-Cyprus DTAA?

Whether payment made by the assessee to the non-resident would consider the assessee as representative assessee u/s 163 of the
Income Tax Act?

Held:

ITAT rejected AO’s view that the transfer was taxable in India as it resulted in an effective transfer of rights over the land by the Indian
company.

ITAT rejected the taxability under Article 14(1) as the asset sold by Cyprus Company was shares and not immovable property.

ITAT denied taxation under Article 14(2) as PE was absent in India and under Article 14(3) which was applicable only to ship or aircraft
or movable property.

ITAT thus observed that the transaction was taxable under residuary Article 14(4) and will be taxable only in Cyprus i.e. country of
residence of transferor.

ITAT also rejected the treatment of assessee as representative assessee of Cyprus company u/s. 163 as income from transfer of shares
was not taxable in India.

Accordingly, ITAT ruled in favour of the assessee.

FEMA
CA. Manoj Shah, CA. Sudha G. Bhushan, CA. Mitesh

Majithia

Extension of time limits for Settlement of import payment

A.P. (DIR Series) Circular No.33 dated 22nd May, 2020

In view of the disruptions due to outbreak of COVID- 19 pandemic, RBI has extended the time period for completion of remittances
against such normal imports (except in cases where amounts are withheld towards guarantee of performance etc.) from six months to
twelve months from the date of shipment for such imports made on or before July 31, 2020.

Amendments to Foreign Exchange Management (Mode of Payment and Reporting of Non-Debt Instruments) Regulations

Notification No. FEMA 395(1)/2020-RB dated 15th June 2020




