
A careful and conjoint reading of the two provisions i.e. Sections 105 and 108 would therefore make it clear that imposition of penalty is
to be proceeded separately as a separate proceeding. Merely because in the assessment order the Assessing Officer comes to a
conclusion that the assessee had failed to collect the STT or had failed to pay such STT to the credit of the Central Government, it would
not ipso-facto lead to imposition of penalty. Once such a conclusion is reached, the assessee is required to be provided reasonable
opportunity of hearing and during the hearing if the assessee can prove that there was reasonable cause for such failure, no penalty
shall be imposed.

The expression ‘penalty’ is a word of wide significance, but in substance penalty is in the nature of punishment. Therefore, before
imposing penalty the Assessing Officer must come to the conclusion that there was deliberate defiance of the law or wilful
contravention of the law by the assessee – PCIT v. National Stock Exchange [2020] 115 taxmann.com 302 (Bombay)

S. 24 Deduction on interest where property commonly occupied and let to financially independent Son & Daughter

It was observed that the arrangement is highly unusual, particularly considering that the rent is in respect of a self-owned property (i.e.,
for which no rent is being paid), which constituted the family’s residence, with, further, the assessee’s son and daughter being
unmarried. That, however, to our mind, may not be conclusive of the matter. Being a private arrangement, not involving any third
party, not informing the cooperative housing society may also not be of much consequence.

The assessee’s major son and daughter are financially independent (or substantially so), with independent incomes, sharing the interest
burden of their common residence with their father. And, as such, instead of transfer of funds to him per se, have regarded, by mutual
agreements, the same as rent, as that would, apart from meeting the interest burden to that extent, also allow tax saving to the assessee-
father. A genuine arrangement cannot be disregarded as the same results or operates to minimize the assessee’s tax liability.

It was held that the assessee’s interest claim cannot be allowed in full and shall have to be suitable proportioned between the self-
occupied and rented property. The assessee shall provide a reasonable basis for such allocation as well as the working of the area let.
We say so as it may well, in view of the joint residence, be that no area (portion) is specified in the rent agreements. The number of
family members living jointly; their living requirements - which may not be uniform; fair rental value of the property, etc., are some of
the parameters which could be considered for the purpose - Md. Hussain Habib Pathan v. ACIT [2020] 115 taxmann.com 179 (Mumbai
- Trib.)

INTERNATIONAL TAXATION
CA. Hinesh Doshi, CA. Ronak Soni

Alstom India T & D India Ltd. vs. Assistant Commissioner of Income Tax [TS-79-ITAT-2020 (CHNY)] dated 7th January, 2020

Facts:

The assessee, an Indian company, was engaged in the business of manufacture of heavy electrical equipments and was also engaged in
execution of projects involving transmission and distribution of power and other turnkey projects.

The assessee paid testing fees to the Netherland company to test the transformers manufactured by the assessee and did not deduct
TDS on these payments.

AO disallowed the payments u/s 40(a)(ia) of Income Tax Act due to non-deduction of TDS.

On appeal before CIT against AO’s order, CIT ruled in favour of the revenue.

Aggrieved, the assessee filed an appeal with ITAT.

Issue:

Whether the testing fees paid to foreign company can be considered as Fees for technical services under India-Netherlands DTAA?

Whether TDS u/s 195 of IT Act will be applicable on these payments?

Held:

ITAT observed that the transformers manufactured by the assessee company were sent to Netherlands for testing and the Netherlands
company only sent report.



ITAT opined that knowledge of testing was not made available to the assessee and in absence of knowledge made available as per
Article 12(4) of India-Netherlands DTAA, it could not be considered as fees for technical services.

ITAT relied on the Tribunal’s decision in the case of Romer Labs Singapore Pte. Ltd. and concluded that that payment made to
Netherland company was not liable to tax deduction at source u/s. 195

Accordingly, ITAT ruled in favour of the assessee.

Roche Diagnostics India Pvt Ltd vs. Assistant Commissioner of Income Tax [TS-38-ITAT-2020(MUM)] dated 10th January, 2020

Facts:

The assessee company was engaged in distribution of biomedical equipment, reagents and spares for such equipment in India.

The assessee made payments to non-resident entities towards employees’ participation fees in conference/seminar held outside India
without deduction of TDS.

AO disallowed these expenses under section 40(a)(i) on the ground of non-deduction of TDS u/s 195.

Aggrieved, the assessee filed an appeal before Mumbai ITAT.

Issue:

Whether TDS u/s. 195 is applicable on payment made towards employees’ participation fees in conference/seminar held outside India?

Held:

ITAT observed that participation fees paid outside India cannot be characterized as FTS u/s 9(1)(vii) as no services in the nature of
consultancy, technical or managerial have been provided.

ITAT further observed that ‘make available’ condition was not satisfied under Singapore-India DTAA.

ITAT also observed these payments cannot be taxed as business income in case of absence of non-resident entities’ PE in India.

Accordingly, the question of TDS on these payments does not arise as these payments were not taxable in India.

Hence, the appeal was concluded in favour of the assessee.

Deputy Director of Income Tax vs. Mitsui & Co. Ltd [TS-24-ITAT-2020 (DEL)] dated 7th January, 2020

Facts:

The assessee, a Japanese company, established a Liaison office in New Delhi and undertakes several projects in connection with big
industrial installations and power projects.

The assessee entered into various contracts with NHPC and taxed income from execution of the projects u/s. 44BBB of the Income Tax
Act. AO ordered to tax the income from offshore supplies.

CIT ruled in favour of the assessee and deleted the additions made by AO.

Aggrieved, the Revenue filed an appeal with ITAT.

Issue:

Whether Income from offshore supplies shall be liable to tax as per section 44BBB and India- Japan DTAA?

Held:

ITAT observed that the sale of goods was completed outside India and payments were received outside India for offshore supplies.

Relying on the Delhi HC ruling of LG Cables Ltd, ITAT observed that in absence of PE, income in respect of offshore supplies will
accrue outside India and will not be taxed u/s. 44BBB of the Income Tax Act as well as article 7 of Japan-India DTAA.

Accordingly, ITAT ruled in favour of the assessee.

Commissioner of Income Tax (IT) vs. Taj TV Limited [TS-126-HC-2020(BOM)] dated 06th February, 2020

Facts:



The assessee, a Mauritian company, engaged in telecasting sports channel, had entered into an agreement with an Indian entity to be
appointed as its advertisement sales agent and its distributor to distribute its channels to cable systems for exhibition to subscribers in
India.

During the assessment proceedings, AO stated that the assessee carried on business through its PE and therefore the income earned by
the assessee was taxable in India.

The assessee, aggrieved, filed an appeal before CIT(A) wherein the CIT(A) ruled in favour the assessee.

Aggrieved, the revenue filed an appeal before ITAT.

Issue:

Whether the advertising revenue earned by the assessee was liable to be taxed in India?

Held:

ITAT observed that the Indian entity was not acting as an agent of the assessee but it had obtained the distribution rights of the channel
for itself and was acting independently qua its distribution rights and, accordingly, had entered into contracts with other parties in its
own name.

ITAT also noted that the distribution of the revenue between the assessee and the

Indian entity was in the ratio of 60:40 and the entire relationship was on principal to principal basis.

ITAT held that the distribution income earned by the assessee cannot be taxed in India as the Indian entity does not constitute an
agency PE under the terms of Article 5(4) of the India-Mauritius DTAA.

Accordingly, ITAT ruled in favour of the assessee.

FEMA
CA. Manoj Shah, CA. Sudha G. Bhushan, CA. Mitesh Majithia

Settlement system under Asian Clearing Union (ACU) Mechanism

A.P. (DIR Series) Circular No.22 dated March 17, 2020

The Board of Directors of ACU have decided to permit Japanese Yen for settling payments among the ACU member countries.
Accordingly, clause (a) and (b) of Article IV of the General Provisions of Agreement establishing the Asian Clearing Union have been
revised and the Asian Monetary Unit is now denominated as “ACU Dollar”, “ACU Euro” and “ACU Yen” which shall be equivalent in
value to one US Dollar, one Euro and one Japanese Yen respectively.

In order to facilitate transactions / settlements, effective March 06, 2020, participants in the Asian Clearing Union will have the option to
settle their transactions either in ACU Dollar or ACU Euro or in ACU Japanese Yen.

AD banks are also allowed to open and maintain ACU Dollar, ACU Euro and ACU Japanese Yen accounts with their correspondent
banks in other participating countries. All eligible payments are required to be settled by the concerned banks through these accounts.

To give effect of the above amendment, necessary amendments are made to Foreign Exchange Management (Manner of Receipt and
Payment) Regulations, 2016 by issue of Foreign Exchange Management (Manner of Receipt and Payment) (Second Amendment)
Regulations, 2020 vide Notification No. FEMA 14(R)/(2)/2020-RB dated March 4, 2020.

Review of Foreign Direct Investment (FDI) Policy in Insurance Sector

Press Note No. 1 (2020 Series) dated February 21, 2020 issued by Department for Promotion of Industry and Internal Trade (DPIIT)

Finance Minister had announced that the FDI limit in insurance intermediaries will be increased from 49% to 100%. Consequently, the
Indian Insurance Companies (Foreign Investment) Rules 2015 was amended on September 2, 2019 to increase the limit on FDI in
insurance intermediaries to 100%.

DPIIT has now amended the Consolidated Foreign Direct Investment Policy of 2017 vide Press Note No. 1 (2020 Series) to increase the
limit on FDI in insurance intermediaries to 100% and align the same with the aforesaid rules. These amendments will take effect from
the date of FEMA notification.




