
the imposition of penalty u/s.271BA of the Act for failure to furnish the report in prescribed Form No.3CEB in terms of provisions of section 92E of the
Act, does not survive at all.”

Draft Assessment Order not required to be issued in case there is no variation in income (prior to 1 April 2020). Consequently, Final
Assessment Order is time barred. – IPF India Property Cyprus (No. 1) Ltd. vs. DCIT [ITA No. 6077/Mum/2018]

In this case of a non-resident Assessee, there was no variations in the returned income and the assessed income. The controversy
related to only the tax rate. While the Assessee had claimed taxation @ 10 percent under Article 11(2) of the India Cyprus DTAA, the
AO brought the income to tax @ 40 percent denying treaty benefit. The AO issued a draft assessment order followed by final
assessment order post DRP proceedings.

The Hon’ble Tribunal on the legal issue noted that in the light of provisions of Section 144C(1) of the Act as there is no variation in the income of the
Assessee, the draft assessment order in this case would not be required. The Hon’ble Tribunal also noted that “While the Finance Bill proposes to make
the issuance of draft assessment orders in the case of eligible assessee mandatory even when there is no variation in the income or loss returned by the
assessee but then this amendment is with effect from 1st April 2020.”

On second legal aspect of assessment proceedings being time barred, Hon’ble Tribunal held “The mere issuance of draft assessment order, when it was
legally not required to be issued, cannot end up enhancing the time limit for completing the assessment under section 143(3). We, therefore, uphold the
plea of the assessee on this point as well. The impugned assessment order is indeed, in our considered view, time barred. We, accordingly, hold so.”

Other Update

Organization for Economic Cooperation and Development (‘OECD’) issued final recommendations regarding the arm’s length
treatment of various financial transactions among related parties.

On 11 February 2020, OECD as part of BEPS Action Plan 8-10, issued final report regarding the arm’s length treatment of various financial transactions
among related parties. The Report represents the first time that guidance on financial transactions is included in the OECD Transfer Pricing Guidelines
which may contribute to consistency in the application of transfer pricing principles on such transactions. The Report covers guidance around vide
range of key financial transactions - intercompany loans, cash pools, financial guarantees, hedging transactions and captive insurers.

The Report lays strong emphasis on “accurate delineation” of a transaction and a burden on the taxpayers to show debt (or other financial transaction) is
bona-fide. In respect of inter-company loans, the Report endorses two-sided approach (i.e. lender as well as borrower’s perspective) and emphasis on
use of realistic alternatives on both side of the transaction while determining key economic factors impacting loan pricing. It also suggests that in
circumstances under “accurate delineation” of a transaction, the economic and business rationale of a loan can also be challenged.

In relation to financial guarantee, the Report reiterates that they are compensable if provide measurable benefits. Implicit support should be considered
when pricing a guarantee transaction, such as when applying a yield-differential approach. Further, the report also suggest that if a guarantee from a
related party has at least the partial effect of increasing the beneficiary’s borrowing capacity, an accurate delineation analysis may split the transaction
into two parts: (1) a loan from the lender to the borrower, based on the latter’s capacity without the guarantee; and (2) a loan from the lender to the
guarantor, followed by a capital contribution to the borrower. The guarantee fee should be calculated only on (1).

GST-ADVANCE RULINGS
CA. C. B. Thakar, CA. Jinal Maru

The Maharashtra Goods and Services Tax Act,2017

Circulars

1. The Commissioner of Goods and Services Tax, Maharashtra State, has issued Circular bearing no. 2T of 2020 dated 24.2.2020 by
which the clarification about physical submission of Audit report in Form 704 for the year 2018-19 is given.



2. The Commissioner of Goods and Services Tax, Maharashtra State, has issued Circular bearing no. 3T of 2020 dated 17.3.2020 by
which the guidelines in view of outbreak of Corona virus is given to department authorities and dealers.

3. The Commissioner of Goods and Services Tax, Maharashtra State, has issued Circular bearing no.4T of 2020 dated 19.3.2020 by
which the exemption from payment of late fees u/s.6(3) of the Maharashtra State Tax on Professions, Trades, Calling and
Employments Act,.1975 is clarified.

4. The Commissioner of Goods and Services Tax, Maharashtra State, has issued Circular bearing no.5T of 2020 dated 19.3.2020 by
which the instructions about Standard Operating Procedure (SOP) to be followed by exporters is explained.

CO-OPERATIVE HOUSING SOCIETIES
CA. Ramesh Prabhu, CA. Mukul Varma

As per powers vested in the State Government to postpone election under Section 73CC of the M.C.S.Act 1960, the State Government
vide its order dated 18.03.2020 bearing Reference No 0120/P.K.70/13-S has stayed elections to the managing committee of all Co-
operative Societies for 3 months from the date of order i.e. till 17.06.2020 . The said decision has been taken in public interest looking at
the present epidemic of COVID 19.

(1) To prevent the spread of Covid- 19, Cooperative Department vide GR dated 18th March, 2020 has postponed the elections in all
Cooperative Societies for further period of 3 months.

MAHARERA
CA. Ashwin Shah

UPDATE ON REAL ESTATE (REGULATION & DEVELOPMENT) ACT , 2016

Recent Pronouncement by Maharashtra Real Estate Appellate Tribunal

In the matter of Rohit Chawla & others Vs Bombay Dyeing & Mfg Co.Ltd

Various allottee have booked flats in the “ Island City Center.”at Wadala ,Mumbai in the scheme of 20 : 80 wherein 80 % of the
consideration was to be paid by allottees at the time of possession. Promoter have issued allotment letters.

Promoter have assured date of possession in 2017 as per advertisement material but has failed to provide the possession in time. This
itself is false information u/s 12 of the Act.

Before Authority relief was claimed for violation of Section 12 of the Act and thereupon refund of principal with interest is claimed.

However, Authority declined the relief to the allottees stating that Section 12 of the Act cannot be applied retrospectively or
retroactively.

MahaRera authority provided alternative remedy for withdrawal from project as per terms of allotment but without any interest on
refund and directed allottees to execute the agreement with promoter, if not agreed upon.

The MahaRera Authority order dated 09-01-2019 & 25-01-2019 was challenged by the allottees on correctness and legality.

The main issue before Tribunal was whether section 12 of the RERDA, 2016 is retrospective or retroactive and whether allottees are
entitled to refund of consideration paid with interest ?




