
• Accordingly, ITAT ruled in favour of the assessee.

Damco International A/S vs. Deputy Commissioner of Income Tax (International taxation) [TS-357-ITAT-2020(Mum)] dated 20th
July, 2020

Facts:

• The assessee company, incorporated in Denmark, was engaged in the business of shipping and logistics.

• The assessee incurred certain costs towards procurement of insurance, accounting software, travel, fixed assets (computer servers)
etc. at group level which were subsequently recovered from various group entities.

• The assessee claimed the reimbursement of cost received towards business support charges as non-liable to tax on the grounds of
absence of PE in India.

• AO treated the amount received as technical services and taxed as FTS and royalty as per the IT Act and under Article 13 of the
India-Denmark DTAA.

• Aggrieved, the assessee filed an appeal before Mumbai ITAT.

Issue:

• Whether the reimbursement of cost received towards business support charges by the assessee would be taxed as FTS and royalty
under DTAA?

Held:

• ITAT observed that the services rendered were in nature of co-ordinating services whereby various costs incurred were pooled
together and charged/recovered as reimbursement of costs on the basis of various allocation keys.

• ITAT stated that that the amount received towards business support services related to procurement and issuance are
reimbursement of cost incurred for the benefit of the group companies and not technical, managerial or consultancy in nature.

• ITAT stated that the reimbursement was in the nature of low end BPO and hence it did not come under the purview of managerial,
technical and consultancy.

• Relying on the case of A.P. Moller Maersk, ITAT stated that all the receipts in relation to business support charges in the nature of
reimbursement of cost were devoid of any income element of profit embedded into it and therefore it ought not be taxed as FTS.

• ITAT held that the receipt of business support charge was not taxable as FTS under the IT Act or the relevant DTAA as the same
was purely in the nature of reimbursement of cost.

• Accordingly, ITAT ruled in favour of the assessee.

FEMA
CA. Manoj Shah, CA. Atal Bhanja

Amendments to Foreign Exchange Management (Non-Debt Instruments) Rules

Following amendments have been made to FEM (Non-Debt Instruments) Rules, 2019:
New Rule 2A inserted as under:

Reserve Bank to administer these rules –
(1) These rules shall be administered by Reserve Bank of India

(2) While administering these rules, the Reserve Bank may interpret and issue such directions, circulars, instructions, clarifications, as
it may deem necessary, for effective implementation of the provisions of these rules.

Amendments to Rule 3 and 4:

In Rules 3 and 4 the words “in consultation with Central Government” are omitted.



The amended second Proviso to Rule 3 reads as under:

Save as otherwise provided in the Act or rules or regulations

Provided further that the Reserve Bank may, on an application made to it and for sufficient reasons, permit a person resident outside
India to make any investment in India subject to such conditions as may be considered necessary.

The amended second Proviso to Rule 4 reads as under:

Save as otherwise provided in the Act or rules or regulations

Provided that the Reserve Bank may, on an application made to it and for sufficient reasons, permit an Indian entity or an investment
vehicle, or a venture capital fund or a firm or an association of persons or a proprietary concern to receive any investment in India from
a person resident outside India or to record such investment subject to such conditions as may be considered necessary.

Amendment to Serial No. 9.3 and 9.5 of Table in Schedule I

(i) for serial number 9.3 and the entries relating thereto, the following serial number and entries shall be substituted, namely:-

S. No. Sector/Activity Sectoral
Cap

Entry Route

(1) (2) (3) (4)

9.3 Air Transport Services

(1) (a) Scheduled Air
Transport Service/
Domestic Scheduled
Passenger Airline

(b) Regional Air Transport
Service

100% Automatic up to 49%

(Automatic up to 100%
for NRIs)

Government route
beyond 49%

(2)Non-Scheduled Air
Transport Services

100% Automatic

(3)Helicopter
services/seaplane services
requiring Directorate
General of Civil Aviation

(DGCA) approval

100% Automatic

Note: As per Schedule XI of the Aircraft Rules, 1937, Air Operator Certificate to operate Scheduled Air Transport Services (including
Domestic Scheduled Passenger Airline or Regional Air Transport Service) is granted to such company or a body corporate, -

(a) which is registered and has its principal place of business within India;

(b) whose Chairman and at least two-thirds of its Directors are citizens of India; and

(c) whose substantial ownership and effective control is vested in Indian nationals.” ;

(ii) for serial number 9.5 and the entries relating thereto, the following serial number and entries shall be substituted,
namely:-

(1) (2)

9.5 Other Conditions



(a) Air Transport Services shall include Domestic Scheduled Passenger
Airlines, Non-Scheduled Air Transport Services, helicopter and seaplane
services.
(b) Foreign airlines are allowed to participate in the equity of companies
operating Cargo airlines, helicopter and seaplane services, as per the limits
and entry routes mentioned above.
(c) Foreign airlines are allowed to invest in the capital of Indian companies,
operating scheduled and non-scheduled air transport services, up to the
limit of 49 per cent of their paid-up capital, subject to the following
conditions, namely :-
(i) it is made under the Government approval route,
(ii) the 49 per cent limit will subsume FDI and FII/FPI investment,
(iii) the investments so made would need to comply with the relevant
regulations of the Securities and Exchange Board of India (SEBI), such as
the Issue of Capital and Disclosure Requirements (ICDR)
Regulations/Substantial Acquisition of Shares and Takeovers (SAST)
Regulations, as well as other applicable rules and regulations,
(iv) all foreign nationals likely to be associated with Indian scheduled and
non-scheduled air transport services, as a result of such investment shall be
cleared from security view point before deployment, and
(v) all technical equipment that might be imported into India as a result of
such investment shall require clearance from the relevant authority in the
Ministry of Civil Aviation.
(d) In addition to the above conditions, foreign investment in M/s Air India
Limited shall be subject to the following conditions, namely :-
(i) foreign investments in M/s Air India Limited, including that of foreign
airlines shall not exceed 49 per cent either directly or indirectly except in
case of those NRIs, who are Indian Nationals, where foreign investments is
permitted up to 100 per cent under automatic route.
(ii) substantial ownership and effective control of M/s Air India Limited shall
continue to be vested in Indian Nationals as stipulated in Aircraft Rules,
1937.
(e) FDI in Civil Aviation shall be subject to provisions of the Aircraft Rules,
1937, as amended from time to time.
Note:
(i) The FDI limits or entry routes mentioned at serial numbers 9.2 and 9.3
above, are applicable in the situation where there is no investment by
foreign airline.
(ii) Any investment by foreign airlines in companies operating in Air
Transport Services, including in M/s Air India Limited, shall be subject to
entries (b) and (c) above.
(iii) The dispensation for those NRIs, who are Indian Nationals, regarding
FDI up to 100 per cent will continue in respect of the investment regime
specified at entries (c) (ii) and (d) above.”

GOODS AND SERVICES TAX
CA. Rajiv Luthia

CBIC vide notification 60/2020-CT dated 30th July, 2020 has amended CGST Rules, 2017 so as to substitute FORM GST INV – I
(Format/Schema for e-Invoice) with new form.

CBIC vide notification 61/2020-CT dated 30th July, 2020 exempt Special economic zone (SEZ) unit from preparation of E-Invoice.
Further, the turnover for registered person for purpose of E-invoice is increased to Rs. 500 crore from existing Rs.100 crore.

CBIC vide circular no. 139/09/2020-GST dated 10th June, 2020 has clarified that before the issuance of Circular No. 135/05/2020- GST
dated 31st March, 2020, refund was being granted even in respect of credit availed on the strength of missing invoices (not reflected in




