
• The above relaxation does not absolve the deductee/payee to pay proper tax including enhanced surcharge by advance tax or self-
assessment tax and file return of income after paying such tax.

TDS on Salaries - Clarification in respect of option under section 115BAC of the Income-tax Act, 1961

The CBDT Vide Circular no – C1 of 2020 dated 13.04.2020 clarified on the issue whether the provisions of section 115BAC of the Act are
to be considered at the time of deducting tax on payment of salary made to employees during financial year 2020-21.

• The Finance Act, 2020 w.e.f the assessment year 2021-22,inserted the provision of section 115BAC which provided an option to
pay concessional rate of tax subject to the condition that the total income shall be computed without specified exemption or
deduction, set off of loss and additional depreciation It also provided that a person, being an individual or a Hindu undivided
family having income other than income from business or profession”, may exercise option in respect of a previous year to be
taxed under the said section 115BAC along with his return of income to be furnished under –section 139 (1) of the Act for each
year.

• Representations expressing concern regarding tax to be deducted at source (TDS) has been received stating that as the option is
required to be exercised at the time of filing of return, the deductor, being an employer, would not know if the person, being an
employee, would opt for taxation under section 115BAC of the Act or not. Hence, there is lack of clarity regarding whether the
provisions of section 115BAC of the Act are to be considered at the time of deducting tax.

• The CBDT vide circular no C1 of 2020 dated 13.04.2020 clarified that an employee, having income other than the income under the
head “profit and gains of business or profession” and intending to opt for the concessional rate under section 115BAC of the Act,
may intimate the deductor, being his employer, of such intention for each previous year and upon such intimation, the deductor
shall compute his total income, and make TDS thereon in accordance with the provisions of section 115BAC of the Act. If such
intimation is not made by the employee, the employer shall make TDS without considering the provision of section 115BAC of the
Act.

• It is also clarified that the intimation so made to the deductor shall be only for the purposes of TDS during the previous year and
cannot be modified during that year. However, the intimation would not amount to exercising option in terms of sub-s 115BAC of
the Act and the person shall be required to do so along with the return to be furnished under Section 139 (1) of the Act for that
previous year. Thus, option at the time of filing of return of income under Section 139 (1) of the Act could be different from the
intimation made by such employee to the employer for that previous year.

• It is further clarified that in case of a person who has income under the head “profit and gains of business or profession” also, the
option for taxation under section 115BAC of the Act once exercised for a previous year at the time of filing of return of income
under Section 139 (1) of the Act cannot be changed for subsequent previous years except in certain circumstances

• Accordingly, the above clarification would apply to such person with a modification that the intimation to the employer in his case
for subsequent previous years must not deviate from the option under section 115BAC of the Act once exercised in a previous year.
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HIGH COURT DECISIONS

Jindal ITF Ltd. Vs. Union of India (Delhi High Court)

[Appeal Number:WP (C) No.2949 of 2020, Date of Order : 08/04/2020]

It is seen that the entities M/s Glebe Trading Pvt. Ltd. and M/s Danta Enterprises Pvt. Ltd. have been used as conduits in availing
unsecured loans covered U/s 68 of the Act. The identity and creditworthiness of the above companies and genuineness of the
transactions of unsecured loans received from them is not established. Based on initial submissions of the assessee on the issue,
independent field enquiries were caused to be carried out and the findings were confronted to the assessee. The assessee in response,
has failed to discharge its onus regarding establishing the identity and creditworthiness of the entities and the genuineness of the
transaction of unsecured loans in the given case.



Undoubtedly, as held by the Supreme Court in LG Electronics (India) Pvt. Ltd., it is open to the statutory authorities to grant relief to
deposit an amount lesser than twenty per cent if the facts of the case so warrant. However, on the facts of the present case, as
determined by the Assessing Officer, a prima facie case is not made out and such a relief is not warranted.

ACIT Vs Alfran Construction Pvt. Ltd. (Bombay at Goa High Court)

There can not be any disallowance U/s 40(a)(ia) where there is no applicability of TDS provisions:

[Appeal No.Tax Appeal No.13 of 2012, Date of Judgement/Order : 02/12/2019]

The Assessee, vide two separate agreements, had agreed with the owners, to undertake the projects of construction of Mount Mary’s
Complex and M/s Alfran Plaza. The terms of these agreements do not indicate that the Assessee was appointed as merely a contractor
to construct these projects. Rather, the Assessee was to be allotted premises/area in the said project. The Assessee was given the full
liberty to thereafter sell, transfer and convey these areas in favour of third party. Accordingly, it is not correct to say that the original
status of the Assessee was that of a contractor and, consequently, the Assessee was incapable of assigning any rights better than that of
a contractor of M/s Prabhu Construction.

The provisions of Section 194C of the IT Act can not be said to be attracted. Section 194 C of the IT Act deals with deduction of tax at
source when it comes to payment to contractors. In the present case, since neither the Assessee nor M/s Prabhu Construction can be
styled as contractors, it is obvious that the provisions of Section 194C of the IT Act were not attracted and consequently provisions of
section 40(a)(ia) would also not applicable. Accordingly, both the substantial questions of law are liable to be answered against the
Revenue and in favour of the Assessee.
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JCDecaux S.A. vs. ACIT, International Taxation [TS-183-ITAT-2020(DEL)] dtd. 20th March, 2020

Facts:

• The assessee, a company incorporated in France, is engaged in the field of outdoor advertising.

• The assessee is owner of all intellectual property rights including copyrights in ‘drawings and models’, ‘trademarks’, ‘patents’,
‘domain names’ and ‘know-how’ developed and used by the JCDecaux group across the globe.

• AO treated the corporate guarantee fee received by the assessee from its Indian AE as Fees for Technical Services which was held
as actually received in lieu of services rendered in the guise of corporate guarantee fee.

• Aggrieved, the assessee filed an appeal before Delhi ITAT

Issue:

• Whether the corporate guarantee fee can be taxed as FTS either under Sec. 9(1)(vii) or under India-France DTAA?

Held:

• ITAT noted that the assessee charged a corporate guarantee fee for provision of corporate guarantee to foreign banks for money
borrowed by its Indian AE.

• ITAT rejected AO’s stand on account of lack of evidence.

• ITAT opined that services provided for corporate guarantee were not in the nature of managerial, technical or consultancy services.

• ITAT held that corporate guarantee fees received cannot be termed as Fee for Technical Service either under Sec. 9(1)(vii) or under
India-France DTAA.

• Accordingly, ITAT ruled in favour of the assessee.

Triton Communications Pvt Ltd vs. ACIT [TS-122-ITAT-2020(Mum)] dated 28th February, 2020.

Facts:




