
• Section 92C(4) of the Act depicts that deduction u/s 10A will not be allowed in respect of ALP determined by the AO based on the
order of the TPO. Accordingly, the proviso to Section 92CA(4) of the Act will apply only to transfer pricing adjustment made by the AO
and not to any other modes of determination of ALP;

• Price agreed under MAP cannot be said to be TP adjustment determined by the AO as it is a procedure agreed between two
countries under DTAA;

• The purpose for which the first proviso of section 92CA(4) of the Act was enacted is that the amount represented by the
adjustment would not actually be received in India or would have actually gone out of the country (CBDT Circular No.14/2001 dated
09.11.2001);

• In the present case, the condition on which the dispute was resolved under MAP, was that the Assessee had to increase its taxable
income and the sum agreed was to be subsequently invoiced and realized and thereby there was inflow of foreign exchange in India.

• In view of the above and considering principles laid down by Hon’ble Pune Tribunal in the case of Dar Al Handasah Consultants
(Shair & Partners) India Private Limited vs. DCIT (ITA No. 1413/PUN/2019), Hon’ble Tribunal allowed the benefit of deduction u/s 10A
of the Act in respect of additional income pursuant to settlement under MAP.

Commission income earned on counter guarantee cannot be compared to financial guarantee provided by other banks when Indian
Bank’s role is that of mere facilitator – Bank Of TokyoMitsubishi UFJ Ltd. vs DDIT [ 2020-TII-91-ITAT-DEL-INTL]

Facts:

• The Assessee in an Indian Branch of a foreign bank, resident of Japan.

• It has entered into various international transactions with its AEs – one of them being receipt of commission on guarantee which is
under dispute.

• The Assessee issues guarantees to the unrelated beneficiaries in India, based on the counter guarantees provided by the AEs in
favour of the Assessee.

• For performing limited functions, the Assessee received guarantee commission upto 1 percent for issuing letter of guarantee.

• The Assessee applied TNMM approach under aggregation method to benchmark the said transaction. It also submitted data-
points in respect of internal CUP available.

• The TPO however rejected the said analysis and considered the arithmetical mean of the bank guarantee charged by the various
banks at 2.71 percent under external CUP method.

• DRP rejected the objections of the Assessee.

Tribunal’s Ruling

• Hon’ble Tribunal appreciated that the Assessee in this case has limited role and was not bearing any risks. The Assessee received
part of guarantee commission in its capacity as facilitator only.

• Accordingly, rejecting TPOs approach, the Hon’ble Tribunal observed that there is no merit in comparing the rate received by the
Assessee with the rate charged by different banks who are operational in India and providing financial guarantee to its customers, with
all risk involved therein.

• Further, reliance on internal CUP data may also not be appropriate due to difference in risk profile (Assessee bears all risk in those
cases).

• In view of above and considering overall fact of the case, Hon’ble Tribunal upheld Assessee’s approach of aggregated
benchmarking under TNMM and deleted the adjustment.

GST
CA. C. B. Thakar, CA. Madhav Kalani

A.) NOTIFICATIONS: -



1) The Government of Maharashtra has issued notification dated 14.9.2020 by which Shri T. R. Ramnani is appointed as member of
Advance Ruling authority under MGST Act.

2) The Commissioner of State Tax has issued notification dated 6.10.2020 by which the Advance Ruling Authority under MVAT Act
is reconstituted comprising of following members; Shri Govind Vasantrao Bilolikar, (CST-APP-F-002), Shri Prasad Gajanan Joshi
(MUM-VAT-F-804) and Shri Satish Shivajirao Lohar (MUM-VAT-F-902).

3) The Government of Maharashtra has issued notification dated 23.10..2020 by which rule 17 of MVAT Rules is amended to provide
for exemption from filing returns by retail outlet of specified petroleum products subject to given conditions.

B.) CIRCULAR

1) The Advance Ruling Authority under GST has issued circular bearing no.ARA-01T of 2020 dated 2.11.2020 by which guidelines
for online E-hearing by the Advance Ruling Authority under MGST are given.

CO-OPERATIVE HOUSING SOCIETIES
CA. Ramesh Prabhu, CA. Sunil Nagonkar

1. Cooperative Matters:

(a) MCS (3rd Amendment) Ordinance, 2020 is notified on 2nd Nov, 2020 in which following amendments have been done:

(i) Proviso to section 65(2) has been inserted to authorise the committee to appropriate profits for Financial Year 2019-20 subject to
ratification in the AGM.

(ii) Section 75(2B) is inserted. “(2B) The Committee shall, in the financial year 2020-2021, have the power to decide on the disposal of
surplus and annual budget for the next year and to appoint an auditor or auditing firm from a panel approved by the State
Government in this behalf having such minimum qualifications and experience as laid down in section 81. The decisions of the
Committee in respect of the above matters shall be laid in the annual general body meeting of a society held thereafter for
ratification”

2. Redevelopment of Housing Societies.:

(a) HIGH COURT OF JUDICATUREAT BOMBAY WRITPETITION (L) NO. 3324 OF 2019 in Vijay H. Mulchandani and Ors. Vs. The
Municipal Corporation of Gr. Mumbai and Ors, it is held on 10th Nov, 2020 that the developer need to clear the outstanding rent
without any excuses.

(b) HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION ARBITRATION PETITION (L)
NO. 3237 OF 2020 Goverdhangiri CHS Ltd …Vs Bharat Infrastructure & Engineering Ltd decided on 2nd Nov, 2020 upheld the
termination of development agreement by society for various violations and allowed the society to proceed with self
redevelopment or appoint another developer.

3. RERA Orders:

HIGH COURT OF PUNJAB AND HARYANA in. CWP Nos. 8548, 8550, 8557, 10087, 10095 to 10097, 10115 to 10118, 10124 and
10125 of 2020 in Janta Land Promoters Private Limited Vs Union of India and others decided on 16th Oct, 2020 that : All members
in the Authority collectively need to hear the complaints and decide on the matter and such powers cannot be delegated to any
single member. Similarly, the Appellate Tribunal at least two members need to decide the appeal.

MAHARERA
CA. Ashwin Shah, CA. Mahadev Birla
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