
• Relying on the case of Hindustan Shipyard Ltd, it was held that the non-resident companies had no business connection in India
and therefore the assessee was not liable to deduct TDS u/s 195.

• Accordingly, ITAT ruled in favour of the assessee.

CMA CGM SA vs. Deputy Commissioner of Income Tax International Taxation [TS-815-ITAT-2019(Mum)] dated 30th December,
2019

Facts:

• The assessee, a non-resident company, incorporated in France, was engaged in shipping business in International Waters.

• The assessee claimed relief under Article 9 (1) of India-France DTAA against revenue earned from the shipping business in
International Waters.

• The assessee held that its Indian Agent CMA CGM Agencies (India) Pvt Ltd cannot be considered as its agency PE, when it has
been remunerated at ALP.

• AO rejected the claim of the assessee in respect of above receipts and sought to tax them u/s 44B of the Income Tax Act.

• Aggrieved, the assessee filed an appeal before ITAT.

Issue:

• Whether Indian Agent of the assesse can be considered as agency PE as per Article 5 of India-France DTAA?

Held:

• ITAT held that Indian agent would be construed as independent agent if the agent has been remunerated at arm’s length and no
agency PE would exist in terms of DTAA.

• It was also held that the question of existence of PE arises only if income was liable to be taxed as business income.

• The income of the assessee was not taxable as business profits as the assessee’s income was eligible for relief u/s. 9 (1) of DTAA.
Hence, the question of existence of PE becomes academic.

• Accordingly, the appeal was allowed in favour of the assessee.
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Investment by Foreign Portfolio Investors (FPI) in Debt

A.P. (DIR Series) Circular No.18 dated January 23, 2020

In terms of paragraph 4(b)(i) of the A.P. (DIR Series) Circular No. 31 dated June 15, 2018 (Directions), presently limit for short-term
investments by an FPI is 20% of the total investment of that FPI in either Central Government Securities (including Treasury Bills) or
State Development Loans. This limit is increased from 20% to 30%.

In terms of paragraph 4(b)(ii) of the Directions, presently limit for short-term investments by an FPI is 20% of the total investment of
that FPI in corporate bonds. This is increased from 20% to 30%.

FPI investments in Security Receipts are currently exempted from the short-term investment limit (paragraph 4(b)(ii)) and the issue
limit (paragraph 4(f)(iii)). These exemptions shall also extend to FPI investments in the following securities:

(i) Debt instruments issued by Asset Reconstruction Companies; and

(ii) Debt instruments issued by an entity under the Corporate Insolvency Resolution Process as per the resolution plan approved by
the National Company Law Tribunal under the Insolvency and Bankruptcy Code, 2016

Relaxations in Voluntary Retention Route for Investment in Debt Markets by Foreign Portfolio Investors



A.P. (DIR Series) Circular No. 19 dated January 23, 2020

RBI vide A.P. (DIR Series) Circular No. 34 dated May 24, 2019 had introduced, separate channel called “Voluntary Retention Route”
(VRR) to enable FPIs to invest in debt markets in India. RBI has now made following amendment to the said circular:

(a) Investment cap is increase to Rs. 1,50,000 crores from Rs. 75,000 crores.

(b) FPIs that have been allotted investment limits under VRR, at their discretion are allowed to transfer their investments made under
General Investment Limited to VRR.

(c) FPIs are now also allowed to invest in Exchange Traded Funds that invests only in debt instruments.

Revised guidelines for Merchanting Trade Transactions (MTT)

A.P. (DIR Series) Circular No.20 dated January 23, 2020

With a view to further facilitate merchanting trade transactions, RBI has reviewed and revised the existing guidelines relating to MTT
issued vide A.P. (DIR Series) Circular No.115 dated March 28, 2014.

The revised guidelines may be referred at

https://www.rbi.org.in/Scripts/NotificationUser.aspx?Id=11799&Mode=0
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Case Law Update

Issuance of Letter of Comfort do not constitute an international transaction - ACIT vs. Tata International Limited [ITA No.
4451/Mum/2010]

The Assessee has issued “Letter of Comfort” (‘LOC’) to the bankers of Associated Enterprises during FY 2004-05 (AY 2005-06). The
Assessee had not reported this issuance of LOC as an international transaction. During the course of the TP assessment proceedings,
the Transfer Pricing Officer (‘TPO’) noted this non-disclosure and alleged a commission at the rate of 1.5 percent equating LOC to
guarantee, thereby proposing a TP adjustment. Commissioner of Income-tax (Appeals) [‘CIT(A)’] after appreciating the contention of
the Assessee concluded that Issuance of Letter of Comfort does not constitute an international transaction.

Tax Department preferred an appeal before the Hon’ble Tribunal. Hon’ble Tribunal after considering the arguments of department, the
Assessee and judicial precedence observed / upheld as under:

- There is a fundamental difference between guarantee and LOC. Guarantee is a legally enforceable, however, LOC is not;

- Hon’ble Karnataka High Court in United Braveries (Holding) Ltd. vs. Karnataka State Industrial Investment and Development
Corporation ((M.F.A. No. 4234 of 2007 (SFC)) held that LOC merely indicates the appellant’s assurance that respondent would
comply the term of financial transaction without guaranteeing performance in the event of default;

- The issuance of LOC by Assessee has no bearing on the profit, income or loss as the Assessee did not incur any cost or expenditure
for issuing such LOC;

- Amendment in Explanation to Section 92B of the Act by Finance Act, effective from 01.04.2002 is to be treated as effective at the
best from A.Y. 2013-14. Reliance in this regard was placed on co-ordinate bench in decision in case of SIRO Clinpharm P. Ltd.
([(2017) 88 taxmann.com 338 (Mum. Trib.)].

Accordingly, Hon’ble Tribunal concluded “Thus, in view of the aforesaid discussion, we do not find any illegality or infirmity in the
order passed by ld. CIT(A).”




