
Acceptance of payment through prescribed electronic modes-clarification in respect of prescribed electronic modes under section
269SU of the Act read with rule 119 AA of Income-tax Rules, [268 Taxman (St.) 45].

The CBDT vide Circular No. 32/2019 [F. No. 370/35/2019-TPL], Dated 30-12-2019, in furtherance to the declared policy objective of the
Government to encourage digital economy and move towards a less-cash economy, a new provision namely section 269SU was
inserted in the Income-tax Act, 1961, vide the Finance (No. 2) Act, 2019, which provides that every person having a business turnover of
more than Rs. 50 Crore (“specified person”) shall mandatorily provide facilities for accepting payment through prescribed electronic
modes. The said electronic modes have been prescribed vide notification No. 105/2019, dated 30-12-2019 (“prescribed electronic
modes”). Therefore, with effect 1st January, 2020, the specified person must provide the facilities for accepting payment through the
prescribed electronic modes. Further, section 10A of the payment and Settlement System Act, 2007, inserted by the Finance Act,
provides that no Bank or system provider shall impose any charge on a payer making payment, or a beneficiary receiving payment,
through electronic modes prescribed under section 269SU of the Act. Consequently, any charge including the MDR (Merchant Discount
Rate) shall not be applicable on or after 1st January, 2020 on payment made through prescribed electronic modes.

In this connection, it may be noted that the Finance Act has also inserted section 271DB in the Act, which provides for levy of penalty of
five thousand rupees per day in case of failure by the specified person to comply with the provision of section 269SU. In order to allow
sufficient time to the specified person to install and operationalise the facility for accepting payment through the prescribed electronic
modes, it is hereby clarified that the penalty under section 271DB of the Act shall not to be levied if the specified person installs and
operationalizes the facilities on or before 31st January,2020. However, if the specified person fails to do so, he shall be liable to pay a
penalty of five thousand rupees per day from 1st February, 2020 under-section 271DB of the Act for such failure.

Furnishing of information and maintenance of documents by constituents entity of international group-Rule 10DA and 10DB of
Income-tax rules. [ 268 Taxman (St.) 54]

The CBDT vide notification no. G.S.R.14(E) [No. 03/2020(F. No. 370142/19/2019-TPL)], Dated 06-01-2020, in exercise of the powers conferred by section
92D(4)(1) and section 286(8) of Income-tax Act, gives Income-tax (2nd Amendment) Rules 2020.

It amends rule 10DA and rule 10DB.

• Under Rule 10DA every person of a constituent entity of an international group, shall keep and maintain information and
document in respect of an international group in Form 3CEAA. The information and document specified in the above rule shall be
furnished to the Joint Commissioner on or before the due date for furnishing the return of income as specified by the authority.
The constituent entity shall furnish Part A of Form No. 3CEAA even if the conditions specified under sub-rule (1) are not satisfied.
Where there are more than one constituent entities resident in India of an international group, the Form No. 3CEAA may be
furnished by any one constituent entity designated by international group.

• In Rule 10DB every constituent entity resident in India, shall, if it is constituent of an international group, the parent entity of
which is not resident in India, it shall intimate to Joint Commissioner as may be designated by the Director General of Income-tax
(Risk Assessment). Every parent entity or the alternate reporting entity, resident in India, shall, for every reporting accounting year,
in respect of the international group of which it is a constituent, furnish a report in Form No. 3CEAC two months prior to the due
date for furnishing of report.

One may refer to the above Magazine for further Details.

DIRECT TAX – RECENT JUDGMENT
CA. Paras K. Savla, CA. Hemant R. Shah

SUPREME COURT DECISIONS:

1) Pawan Hans Limited & Others Vs. Aviation Karmachari Sanghatana (Supreme Court)

Contractual employees are entitled to Employee Provident Fund benefits

Appeal No.: 353 of 2020, Date of Order:17/01/2020,



Members of the Respondent ¬Union have been in continuous employment with the Company for long periods of time. They have been
receiving wages/salary directly from the Company without the involvement of any contractor since the date of their engagement. The
work being of a perennial and continuous nature, the employment cannot be termed to be ‘contractual’ in nature.

In the considered view of Hon.Supreme Court, Clause 2.5 of the PF Trust Regulations would undoubtedly cover all contractual
employees who have been engaged by the Company, and draw their wages/salary directly or indirectly from the Company.

As per Section 2(f) of the EPF Act, the definition of an ‘employee’ is an inclusive definition, and is widely worded to include “any
person” engaged either directly or indirectly in connection with the work of an establishment, and is paid wages.

In view of the above discussion, the Apex Court found that the members of the Respondent¬ Union and all other similarly situated
contractual employees, are entitled to the benefit of provident fund under the PF Trust Regulations or the EPF Act. Since the PF Trust
Regulations are in force and are applicable to all employees of the Company, it would be preferable to direct that the members of the
Respondent¬ Union and other similarly situated contractual employees are granted the benefit of provident fund under the PF Trust
Regulations so that there is uniformity in the service conditions of all the employees of the Company.

INTERNATIONAL TAXATION
CA. Hinesh Doshi, CA. Ronak Soni

AGT International GmbH vs. Deputy Commissioner of Income Tax (IT) [TS-57-ITAT-2020 (Mum)] dated 31st January, 2020

Facts:

• The assessee, a tax resident of Switzerland offered fees for technical services received from an Indian company at 10% on gross
basis under Article 12 (2) of the Indo Swiss Tax Treaty.

• AO was of the view that the services rendered by the assessee does not satisfy the criterion under Article 12(4) which deals only
with ‘payments of any kind to any person in consideration for rendering of any managerial, technical or consultancy services,
including the provision of such services by technical or other personnel’.

• AO noted that the Indian Company had withheld tax at 42.024% on the entire amount.

• AO held the assessee a service PE under article 5(2)(1) of the treaty on account of rendition of these services in India.

• Thus the expenses were allowable on an estimated basis of 40% of the total revenue and the remainder amount was taxable at the
normal income tax rates applicable to the foreign companies.

• Aggrieved, assessee filed an appeal before Mumbai ITAT.

Issue:

Whether the FTS received by the assessee should be taxed at 10% on gross basis under Article 12(2) of India-Swiss DTAA?

Held:

• ITAT accepted assessee’s contention that the assessee had a choice to be taxed on gross basis at the rates provided under Article 12
of the treaty so far as the PE under Article 5 of the Indo Swiss DTAA was concerned.

• ITAT interpreted that ‘A combined reading of Article 5 read with related protocol clause showed that a service PE being triggered
on account of rendition of services in India or vice versa does not make the assessee worse off so far as the tax liability in source
jurisdiction was concerned.

• Further, ITAT explained that unless the assessee has a lower tax liability on taxability of PE on net basis under Article 7 as against
taxability of FTS on gross basis under Article 12, PE being triggered becomes tax neutral.

• Taking cognizance of the words “At the request of the enterprise” in the protocol provision related to Article 5 (2) (1), the
assessee’s plea for taxability under Article 12 was accepted.




